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30	  Years	  of	  HIV/AIDS	  –	  Die	  Hard	  

Died	  Once	  in	  1996	  
Died	  Twice	  in	  2006	  
	  
Yet,	  s+ll	  alive	  now,	  die	  harder.	  



Or,	  are	  we	  losing	  it?	  









HIV	  has	  been	  excep+onal	  
Due	  to	  socio-‐poli-cal-‐cultural	  systems	  which	  have	  poten-als	  to	  violate	  human	  
rights	  for	  (humane)	  healthcare	  and	  social	  jus-ce…	  
•  Tes%ng	  and	  screening	  

–  Voluntary	  and	  specific	  consent?	  
–  Movement	  towards	  rou%ne	  and	  mandatory	  tes%ng	  
–  Rou%ne	  tes%ng	  for	  pregnant	  women	  (recommended	  by	  IOM	  in	  1998	  

and	  considered	  by	  US	  CDC	  In	  2001)	  
•  Repor%ng	  names	  in	  confiden%al	  registries	  of	  public	  health	  departments	  

–  Disease	  control	  approach?	  
•  No%fica%on	  of	  partners	  

–  Breach	  of	  confiden%ality	  or	  duty	  to	  warn	  or	  inform?	  
•  Quaran%ne	  and	  criminaliza%on	  	  

–  Impose	  control	  over	  disobedient	  persons	  for	  reasons	  of	  public	  health?	  



•  “[According	  to	  CDC,]	  specific	  signed	  consent	  would	  no	  longer	  be	  required,	  
because	  general	  consent	  for	  medical	  care	  is	  sufficient	  to	  encompass	  
consent	  for	  HIV	  tes%ng”	  (p.	  647)	  

	  
•  “I	  am	  going	  to	  perform	  xxx	  and	  do	  an	  HIV	  test.	  Do	  you	  have	  any	  ques%ons?”	  
	  
Ø  Fear	  of	  compulsory…	  	  vs.	  making	  it	  more	  difficult	  to	  say	  “no”	  jus-fied	  by	  

public	  health	  goals	  concerning	  preventable	  opportunis-c	  infec-ons	  



End	  or	  Revival	  of	  HIV	  Excep+onalism	  





(Against)	  Nonconsented	  HIV	  Tes+ng	  

•  S%gma	  and	  discrimina%on	  
–  Being	  diagnosed	  or	  even	  being	  suspected	  to	  being	  HIV	  infected	  
	  
	  
Ø What	  about	  other	  diseases	  like	  syphilis,	  TB,	  hepa%%s…?	  	  
Ø  If	  so,	  should	  there	  be	  more	  restric%ve	  consent	  for	  the	  diseases	  or,	  
Ø  Should	  there	  be	  fewer	  restric%ons	  for	  HIV?	  



Nonconsented	  HIV	  Tes+ng	  
•  No	  fear,	  but	  simply	  do	  not	  wish	  to	  be	  tested	  for	  HIV	  

–  Tes%ng	  a	  pa%ent	  against	  his	  or	  her	  wishes	  may	  be	  ethically	  wrong	  and	  
legally	  negligent	  

–  Should	  not	  be	  considered	  as	  “rou%ne”	  
–  Without	  consent,	  clinicians	  depends	  on	  “T-‐cell	  counts”	  as	  a	  proxy	  to	  

HIV	  infec%on	  	  
	  
	  
Ø Most	  pa%ents	  who	  are	  incompetent	  would	  desire	  any	  serologic	  tes%ng	  

that	  could	  improve	  their	  care	  if	  they	  were	  competent	  and	  aware	  of	  
their	  clinical	  circumstances.	  	  

Ø  Therefore,	  difficult	  to	  jus%fy	  the	  excep%onal	  treatment	  of	  HIV	  in	  the	  
case	  of	  pa%ents	  who	  are	  incompetent.	  



Nonconsented	  HIV	  Tes+ng	  
•  Under	  the	  policy	  of	  “nonconsented	  or	  rou%ne”	  HIV	  tes%ng,	  they	  would	  

avoid	  access	  to	  health	  care	  
–  Limited	  contact	  would	  lead	  to	  public	  health	  loss	  
–  Lose	  opportunity	  to	  be	  treated	  effec%vely	  
–  Further	  aliena%on	  and	  limited	  acceptance	  of	  future	  public	  health	  

interven%on	  	  

Ø  Such	  consequences	  are	  less	  likely	  if	  nonconsented	  HIV	  tes%ng	  is	  
limited	  to	  cri%cally	  ill	  pa%ents	  



Support	  Nonconsented	  HIV	  Tes+ng	  
•  Support	  nonconsented	  HIV	  tes%ng	  among	  cri%cally	  ill	  pa%ents	  

–  Improve	  the	  quality	  and	  efficiency	  of	  their	  care	  
	  
–  Because	  most	  pa%ents	  would	  likely	  choose	  to	  be	  tested	  if	  they	  were	  

competent	  and	  aware	  of	  their	  clinical	  circumstances,	  allowing	  such	  
tes%ng	  may	  respect	  pa%ents’	  autonomy	  even	  when	  they	  cannot	  voice	  it.	  

	  
–  Excep%onalism,	  once	  existed	  in	  the	  first	  decade	  of	  the	  epidemic,	  is	  over,	  

rather	  facilita%ng	  s%gma%za%on	  and	  limi%ng	  the	  quality	  of	  care	  for	  at-‐
risk	  popula%ons	  	  

	  



Surrogate	  Consent	  
•  Surrogate	  consent	  from	  health	  care	  proxy,	  court-‐appointed	  guardian,	  or	  

rela%ve	  or	  friend	  of	  pa%ents	  who	  are	  incompetent	  
–  Assuming	  that	  most	  pa-ents	  who	  are	  incompetent	  would	  wish	  to	  be	  

tested	  for	  HIV	  if	  they	  were	  competent	  and	  aware	  of	  its	  clinical	  
importance,	  surrogate	  consent	  is	  unnecessary	  because	  proceeding	  with	  
tes%ng	  is	  itself	  an	  enactment	  of	  these	  pa%ents’	  autonomous	  choice	  

	  
	  
Ø  Cri%cally	  ill	  pa%ents	  with	  HIV	  lack	  surrogates	  with	  sufficient	  insights	  

into	  pa%ents	  wishes	  to	  provide	  meaningful	  consent	  
Ø  Very	  difficult	  for	  “proxy”	  to	  assess	  pa%ents	  risk	  for	  infec%on	  	  
Ø  Surrogates	  will	  not	  be	  free	  from	  their	  views	  towards	  HIV	  	  



•  Of	  2333	  poten%ally	  eligible	  intensivists,	  1026	  
completed.	  

•  77.0%	  of	  intensivists	  believed	  that	  HIV	  
tes%ng	  among	  decisionally	  incapacitated	  ICU	  
pa%ents	  should	  be	  allowed	  whenever	  the	  
physician	  believes	  the	  test	  would	  influence	  
immediate	  care	  

•  21.8%	  believed	  such	  tes%ng	  should	  only	  be	  
allowed	  in	  medical	  emergencies	  

•  1.3%	  believed	  such	  tes%ng	  should	  never	  be	  
allowed	  

•  62.6%	  believed	  they	  should	  be	  able	  to	  test	  
for	  HIV	  without	  first	  obtaining	  surrogate	  
consent.	  



Follow-‐Up	  w/	  Pa+ents	  acer	  Tes+ng	  
•  Confiden%ality	  
•  Pa%ents	  should	  s%ll	  be	  given	  the	  op%on	  to	  know	  whether	  they	  are	  infected	  

because	  they	  would	  have	  had	  that	  op%on	  if	  they	  had	  been	  competent	  at	  
the	  %me	  of	  tes%ng.	  

	  
•  Partner	  no%fica%on	  	  



Disclosure	  to	  Surrogates	  
•  Ethical	  du%es	  to	  provide	  surrogates	  of	  cri%cally	  ill	  pa%ents	  with	  complete	  

and	  accurate	  informa%on	  on	  which	  to	  base	  their	  decisions.	  
–  What	  and	  how	  are	  du%es	  
–  Under	  what	  circumstances	  

	  

HIV	  is	  a	  primary	  cause	  for	  cri+cal	  
Illness	  	  

Need	  of	  An%-‐
retroviral	  Therapy	  	  

No	  Need	  of	  An%-‐
retroviral	  Therapy	  

Surrogate	  may	  be	  
harmed	  by	  failure	  
to	  HIV	  disclosure	  

Spouse	  or	  Sexual	  
Partner	   Yes	   Yes	  

Non-‐Spouse	  (e.g.,	  
offspring,	  rela%ve)	  	   Yes	  and	  No	   No	  (?)	  

	  



Direct	  and	  Indirect	  Du+es	  
•  Disclosure	  may	  repair	  surrogates,	  who	  would	  be	  upset	  and	  resenkul,	  ability	  

to	  make	  decisions	  on	  the	  pa%ent’s	  behalf.	  
	  
•  Balanced	  considera%on	  of	  the	  direct	  du%es	  of	  physicians	  to	  pa%ents,	  and	  

their	  indirect	  du%es	  to	  surrogates	  and	  third-‐party	  contacts…	  


